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Court of Appeals of the District of Colombia. 


No. 2995. 

William H. Holmes, Appellant, 

vs. 

John A. Peters. 


a Supreme Court of the District of Columbia. 

At Law. No. 58868. 

William H. Holmes, Plaintiff, 

vs. 

John A. Peters, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 


1 Declaration. 

Filed February 18, 1916. 

In the Supreme Court of the District of Columbia. 

At Law. No. 58868. 

William LI. Holmes, Plaintiff, 

vs. 

John A. Peters, Defendant. 

The plaintiff sues the defendant, for that, heretofore, to wit: 

On or about the 30th day of January, 1915, the plaintiff was in 
the city of Washington, District of Columbia, charged with forgery; 
that the plaintiff was arrested on January 31st, 1915, and was held 
in prison to answer to the said charge of forgery; that the plaintiff 
had had certain business relations with the defendant, and had been 
acquainted with the defendant for many years, and owing to said 
1—2995a 
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acquaintance and relations, the plaintiff sent a message to the de¬ 
fendant telling him ol the plaintiff s arrest and imprisonment afore¬ 
said, and asking lor the defendants help in obtaining security’ for 
the plaintiff's release, and in establishing the plaintiff’s innocence 
of the crime of forgery. 

That on to wit February 1st, 1915, the morning after the plain¬ 
tiff s arrest aforesaid, the defendant came to the police court in the 
Municipal Building, where the plaintiff was held a prisoner, and 
promised to obtain the plaintiff’s release on bail; that the de- 
2 fendant at that time had a long consultation with the plain- 
tiff, and pretended to l>e very friendly and solicitous of the 
plaintiff s welfare; that the plaintiff relied uj>on the defendant’s pre¬ 
tensions of good will and upon his promise of help. 

That on said February 1st, 1915, the plaintiff was removed with 
other prisoners from the police court, locked up in the common jail 
of the District of Columbia, where lie was kept and detained as a 
prisoner awaiting preliminary examination in response to the charge 
of crime aforesaid. That while held and detained as aforesaid, the 
Plaintiff was kept in suspense by the defendant, expecting to be taken 
to the court any day to answer to said charge of crime, being kept in 
doubt as to the day when he would be called for preliminary exam¬ 
ination to determine whether or not there was sufficient ground for 
passing the said charge of crime. 

That the plaintiff was held in said jail, depending upon the said 
defendant for help, m doubt and suspense, until March 4th. 1915, 
when the plaintiff was taken to court in company with other pri«on- 
ers, the plaintiff having been unexpectedly informed the dav pre¬ 
vious that he would he taken to court the next morning That the 
defendant made no effort to aid the plaintiff, the said plaintiff ap¬ 
pearing alone without counsel, and acting for himself: that the «aid 
charge of forgery was dismissed on the said 4th dav of March 1915 

and that the prosecution under said charge was wholly ended at that 
time. 

That the defendant, notwithstanding his pretended interest in the 
plaintiffs welfare, and knowing that the plaintiff believed 
3 that the defendant would act in good faith, made no effort to 
heli> the plaintiff, as lie had promised to do: that the plaintiff 
relied upon the good faith of the defendant and fully expected his 
assistance, that the defendant did not come near the plaintiff nor 
render him any aid whatever during his incarceration. 

That on or about to wit February 20th, 1915, and while the plain¬ 
tiff was incarcerated and confined in said jail awaiting preliminary 
examination in response to the said charge of forgery, the defendant 
falselv and .maliciously and without any reasonable or probable cause 
filed his written complaint or statement in writing, alleging that the 
plaintiff was of unsound mind; that by reason of such charge of in¬ 
sanity, the plaintiff was removed from said jail to the Washington 
Asylum for the Insane, in the District of Columbia, for the purpose 
of ha\ing the plaintiff examined as to his mental condition: that the 
plaintiff was confined in said asylum for three days, under observa- 
tion, and the plaintiff was examined as to his soundness of mind by 
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the official alienist for the District of Columbia, Dr. Hickling, and 
as a result of said observation and examination the plaintiff was de¬ 
clared to be of sound mind, and the plaintiff was thereupon removal 
to the said jail to await preliminary examination in response to the 
charge of the crime of forgery then hanging over him. 

That the plaintiff was not insane nor of unsound mind, that he 
was not mentally weak nor incapacitated, and never was, as the de¬ 
fendant well knew when he published the said libelous charge of 
insanity of, and concerning the plaintiff; that the said charge was 
false and malicious, arid was intended by the defendant to 
4 belittle, discredit and ruin the plaintiff. 

That the defendant desired and tried to drive the plaintiff 
insane, to unsettle the plaintiff’s mind, to distort, disarrange and 
impair the plaintiff’s mental powers, by keeping the plaintiff in sus¬ 
pense and doubt, by violating the confidence placal in him by the 
plaintiff, and by adding the charge of insanity to the charge of 
felony, with which the plaintiff then stood accused. 

That the said el large of insanity was made by the defendant against 
the plaintiff after the plaintiff had been confined in the common jail 
for a long time, and had become weak and ill with jail life, and un¬ 
able to defend himself and safeguard his future welfare. 

That the said charge of insanity against the plaintiff was dis¬ 
missed on February ’23d, 1015. and all proceedings thereunder are 
wholly ended. 

In consequence of which several premises: 

The plaintiff has suffered great damage, and he has been and 
still is greatly injured in his credit and reputation; that he has been 
caused great mental distress, loss of time, physical discomfort and 
impairment of his opportunities for his future success in life; that 
the plaintiff has been injured in his social and business relations, and 
that by reason of said charge of insanity a public record has been 
made that will injure the plaintiff at any time during his future life, 
greatly to the damage of the plaintiff in the sum of $25,000.00, and 
the plaintiff claims the sum of $25,000.00 besides costs. 


RALPH E. WALKER, 

Attorney for the Plaintiff. 


WILLIAM II. HOLMES, 

Plaintiff. 


5 Demurrer. 

Filed February 25, 1916. 

******* 

The defendant says that the plaintiff’s declaration is bad in sub¬ 
stance. 

Among the matters of law intended to be argued, are the follow¬ 
ing: 

1. It is impossible to tell from the declaration filed, whether the 
plaintiff’s action is attempted to be founded upon breach of contract, 
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or is for libel, or is for some other tort, or whether the supposed cause 
of action is a combination of all three. 

2. That if the action is founded upon breach of contract, no con¬ 
sideration to support the said contract is alleged. 

3. If the said action is upon an alleged libel committed by the 
defendant, no publication of the said lil>el has been shown. 

4. If it is desired to hold the defendant liable for attempting to 
drive the plaintiff insane, no actionable grievance is therein recited. 

o. That the said declaration is double. 

WALTER C. CLEPHANE, 

Attorney for Defendant. 

6 Motion to Strike Declaration from Files. 

Filed February 25, 1916. 

******* 

Comes now the defendant in the above entitled cause and moves 
to strike the declaration filed therein from the files of this Court 
upon the ground of duplicity, the plaintiff having apparently en¬ 
deavored to state three separate and distinct alleged causes of action 
in one and the same count. 

WALTER C. CLEPHANE, 

Attorney for Defendant. 

Supreme Court of the District of Columbia. 


Saturday, March 4, 1916. 

siding' 0 " reSUmed pUrs,ltint *° adjournment, Mr. Justice Could pre- 

******* 

Upon motion and by leave of the Court, the appearance of Ralph 
t. W alker, as Attorney for plaintiff is hereby withdrawn 

Further, upon hearing the motion of defendant filed herein to 

strike out the declaration, it is considered that said motion be and 
hereby is overruled. 

Further, upon hearing the defendant’s demurrer to the plaintiff’s 
declaration, it is considered that said demurrer lie, and the same is 
hereby sustained, with leave to plaintiff to amend his declare- 
7 tion as he may be advised within ten (10) days. 

A mended Declaration . 

Filed March 10, 1916. 

******* 

The plaintiff sues the defendant, for that, heretofore, to wit # 

On January 30th, 1915, the plaintiff was in the city of Washington, 
District of Columbia, arrested and held in prison on the charge of 
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forgery, where said plaintiff was kept and detained awaiting prelim¬ 
inary examination in answer to said charge of forgery until March 
4th, 1915, when the said charge of forgery was nolle-prossed and 
wholly ended, as being without foundation. 

That on or about, to wit, February 20th 1915, and while the plain¬ 
tiff was incarcerated and confined in said prison awaiting prelim¬ 
inary examination in response to the said charge of forgery, the de¬ 
fendant falsely and maliciously and without any reasonable or prob¬ 
able cause filed a written complaint or statement in writing, with the 
Judge of the Police Court in the city of Washington, District of Co¬ 
lumbia, Judge Mullowny, before whom the plaintiff was to appear 
for preliminary examination, in answer to the said charge of forgery, 
and in the custody of whose Court he was held at that time for ex¬ 
amination on said charge, alleging that the plaintiff was of unsound 
mind; that in consequence of the said statement or complaint being 
sent to or delivered to the Judge by the defendant, an order was 
entered directing an inquiry into the plaintiff’s mental condi¬ 
tion. 

8 That by reason of the defendant putting the law in motion 
as aforesaid, the plaintiff was removed from the prison where 

he was held with the charge of forgery hand/ing over him, awaiting 
preliminary examination, to the Washington Asylum for the In¬ 
sane. in the District of Columbia for the purpose of having the plain¬ 
tiff examined as to his soundness of mind. That the plaintiff was 
confined in said insane asylum for three days under observation, 
and the plaintiff was examined as to his soundness of mind by the 
Official Alienist for the District of Columbia, Dr. Hickling, and as 
a result of said observation and examination the plaintiff was de¬ 
clared to be of sound mind, and was discharged from said insane 
asylum, “Mental Condition O. K.”; that upon the discharge of the 
plaintiff from the said insane asylum all proceedings against the 
plaintiff under the said charge of insanity were wholly ended, and 
that the said charge of insanity against the plaintiff was dismissed 
on February 23rd. 1915. 

That at the time the defendant advised and set on foot the lunacy 
inquisition aforesaid against the plaintiff the plaintiff was not insane 
nor of unsound mind, that the plaintiff was not mentally weak nor 
incapacitated, nor ever was at any other time in his life as the de¬ 
fendant well knew, when he published the said libelous charge of 
insanity of and concerning the plaintiff; that the said charge was 
false and malicious was intended by the defendant to belittle, dis¬ 
credit and ruin the plaintiff. That the defendant was the instigator, 
the proximate and efficient cause of putting the law in motion by 
which the plaintiff was obliged to endure the peril and suffer- 

9 ing incidental to the insanity inquisition aforesaid. 

That the defendant desired and tried to drive the plaintiff 
insane, to unsettle the plaintiff’s mind, to distort, disarrange and 
impair the plaintiff’s mental powers, bv keeping the plaintiff in sus¬ 
pense and doubt, by violating the confidence placed in him by the 
plaintiff, and by adding the charge of insanity to the.charge of fel¬ 
ony, with which the plaintiff then stood accused. 
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That the said charge of insanity was made by the defendant against 
the plaintiff after the plaintiff had lieen confined in the common 
jail for a long time, and had become weak and ill with jail life 

thereby becoming less able to defend himself and safeguard his 
future welfare. 

In consequence of which several premises the plaintiff has suffered 
gie.it damage and he has heen and still is greatly injured in his 
credit and reputation: that he ha< heen caused great mental distress, 
loss of time, physical discomfort and impairment of opportunities 
for his future success in life: that the plaintiff has been injured in 
his social and business relations, and that bv reason of said charge 
of insanity being made by the defendant, a public record has been 
made that will injure the plaintiff at any time during his future life, 
greatly to the damage of the plaintiff in the sum of $25.000 00 and 
the plaintiff claims the sum of $25,000.00 besides costs. 

WTLLIAM TT. HOLMES, 

Plaintiff. 

1° Demurrer to A mended Declaration. 

, Filed March 14, 1010. 

******* 

The defendant says that the plaintiff’s amended declaration is had 
in substance. 

Among the matters of law intended to he argued, are the follow¬ 
ing: 

1. That it is impossible to tell from the plaintiff’s amended decla¬ 
ration whether the alleged cause of action is intended to be set forth 
as a case of libel or of malicious prosecution, or both. 

Thn* if the said declaration intends to state a case of libel, the 
alleged libelous words are not set forth therein. 

•°». That if the said declaration is intended to set forth a case of 
malicious prosecution, no allegation is contained therein to show that 

the plaintiff was prosecuted by the defendant either maliciously or 
otherwise. • ’ 

4. That the said declaration states no cause of action whatsoever. 

WALTER C. CLEPHANE. 

Attorney for Defendant. 

11 Supreme Court of the District of Columbia. 

Friday, May 12, 1916. 

sidfng 10n re?Ume<! P ursnant adjournment, Mr. Justice Gould pre- 


. J.’i 1on hearing the defendant’s demurrer filed herein to the plain- 
tiffs amended declaration, it is considered that said demurrer be 
and the same is hereby sustained. 
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Motion for Judgment. 

Filed May 25, 1916. 

******* 

Conies now tlie defendant and moves this Honorable Court for 
final judgment for the defendant, upon the failure of the plaintiff 
to amend his amended declaration within ten days after the demur¬ 
rer to said amended declaration was sustained. 

WALTER C. CLEPHANE, 

Attorney for Defendant. 


Supreme Court of the District of Columbia. 

Friday, June 9, 1916. 

Session resumed pursuant to adjournment, Mr. Justice Gould pre¬ 
siding. 


******* 

Now comes here the plaintiff in proper person and notes an 
12 exception to the ruling of the Court on May 12, 1916, in sus¬ 
taining the demurrer of defendant to plaintiff’s amended 
declaration filed herein, and elects to stand upon said amended decla¬ 
ration. 

Therefore it is considered that the plaintiff herein take nothing 
by this action, and that the defendant go hence without day, be for 
nothing held, and recover against plaintiff the costs of his defense, 
to he taxed by the Clerk, and have execution thereof. 

From the foregoing the plaintiff in open Court, in the presence 
of Counsel for defendant, notes an appeal to the Court of Appeals 
of the District of Columbia, and the penalty of the bond for costs on 
said appeal is hereby fixed in the sum of Fifty dollars ($50.00). 

Memoranda. 

June 27, 1916.—Leave to deposit $50 in lieu of appeal bond. 

June 28, 1916.—$50 deposited in lieu of bond on appeal. 


13 Order for Transcript of Record. 

« 

Filed June 28, 1916. 

******* 

The Clerk of said Court will furnish complete transcript of Record 
in above entitled cause. 

WM. H. HOLMES, Pro. Se. 
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Assignments of Error. 
Filed August 1, 1916. 


The plaintiff in the above entitled action on appeal to the Court 

of Appeals of the District of Columbia, assigns the following as 
errors: & 

1st. The Court erred in sustaining the demurrer to the plaintiff’s 
amended declaration, to which ruling the plaintiff duly caused an 
exception to be entered. 

2nd. The Court erred in awarding judgment against the plaintiff 
for costs. r 

WILLIAM H. HOLMES, 

Attorney Pro. Se. 


14 


Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 


I, John R. ^oung, Clerk of the Supreme Court of the District of 
•Columbia, hereby certify the foregoing pages numbered from 1 to 13 
both inclusive, to be a true and correct transcript of the record ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 58868 At Law, wherein William 
II. Holmes is Plaintiff and John A. Peters is Defendant, as the same 
remains upon the liles and of record in said Court. 

In Testimony Whereof. I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 28th day of July, 1916. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


Endorsed on cover: District of Columbia Supreme Court No 

" ill j» ni 11 appellant, vs. John A. Peters. "Court 

of Appeals, District of Columbia. Filed Aug. 3, 1916. Henry W 
Hodges, clerk. J 
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^Jourt pf ^ppeals, district of Columbia. 

OCTOBER TERM, 1916. 


No. 2995. 


WILLIAM H. HOLMES, Appellant, 

vs. 

JOHN A. PETERS. 


BRIEF ON BEHALF OF APPELLANT. 


This is an appeal by the appellant, William H. Holmes, 
plaintiff below, from a final judgment entered in favor of 
the appellee, John A. Peters, defendant below, by the Su¬ 
preme Court of the District of Columbia upon sustaining 
the defendant’s demurrer to the amended declaration. 

Statement of the Case. 

The declaration is in one count, which was amended, so 
that we are now concerned only with the amended count. 

Is 
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Amended Declaration. 

The plaintiff sues the defendant for that heretofore, to 
wit, on January 30, 1915, the plaintiff was in the city of 
Washington, District of Columbia, arrested and held in 
prison on the charge of forgery, where said plaintiff was 
kept and detained awaiting preliminary examination in 
answer to said charge of forgery until March 4, 1915, when 
the said charge of forgery was nolle pressed and wholly 
ended as being without foundation. 

That on or about, to wit, February 20, 1915, and while 
the plaintiff was incarcerated and confined in said prison 
awaiting preliminary examination in response to the said 
charge of forgery, the defendant falsely and maliciously and 
without any reasonable or probable cause filed a written 
complaint or statement in writing with the judge of the 
police court in the city of Washington, District of Columbia, 
Judge Mullowny, before whom the plaintiff was to appear 
for preliminary examination in answer to the said charge of 
forgery, and in the custody of whose court he was held at 
that time for examination on said charge, alleging that the 
plaintiff was of unsound mind; that in consequence of the 
said statement or complaint being sent to or delivered to the 
judge by the defendant an order was entered directing an 
inquiry into the plaintiff’s mental condition. 

That by reason of the defendant putting the law in mo¬ 
tion as aforesaid the plaintiff was removed from the prison 
where he was held with the charge of forgery hanging over 
him, awaiting preliminary examination, to the Washington 
Asvlum for the Insane, in the District of Columbia, for the 
purpose of having the plaintiff examined as to his sound¬ 
ness of mind; that the plaintiff was confined in said insane 
asylum for three days under observation, and the plaintiff 
was examined as to his soundness of mind by the official 
alienist for District of Columbia, Dr. Hickling, and as 
a result of said observation and examination the plaintiff 
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was declared to be of sound mind and was discharged from 
said insane asylum, “Mental condition 0. K.”; that upon 
the discharge ol the plaintiff from the said insane asylum 
all proceedings against the plaintiff under the said charge of 
insanit} were wholly ended, and that the said charge of in¬ 
sanity against the plaintiff was dismissed on February' 23 
1915. 

That at the time the defendant advised and set on foot 
the lunacy inquisition aforesaid against the plaintiff the 
plaintiff was not insane nor of unsound mind; that the 
plaintiff was not mentally weak nor incapacitated, nor ever 
was at any other time in his life, as the defendant well knew 
w hen he published the said libelous charge of insanity of 
and concerning the plaintiff; that the said charge was false 
and malicious and was intended by the defendant to belittle, 
discredit, and ruin the plaintiff. That the defendant was 
the instigator, the proximtae and efficient cause of putting 
the law in motion by w r hich the plaintiff was obliged to en¬ 
dure the peril and suffering incidental to the insanity inqui¬ 
sition aforesaid. 

That the defendant desired and tried to drive the plain¬ 
tiff insane; to unsettle the plaintiff’s mind; to distort, dis¬ 
arrange, and impair the plaintiff’s mental powers by keep¬ 
ing the plaintiff in suspense and doubt; by violating the con¬ 
fidence placed in him by the plaintiff, and by adding the 
charge of insanity to the charge of felony, with which the 
plaintiff then stood accused. 

That the said charge of insanity was made by the defend¬ 
ant against the plaintiff after the plaintiff had been confined 
in the common jail for a long time, and had become w r eak 
and ill with jail life, thereby becoming less able to defend 
himself and safeguard his future welfare. 

In consequence of which several premises the plaintiff 
has suffered great damage and he has been and still is greatly 
injured in his credit and reputation; that he has been caused 
great mental distress, loss of time, physical discomfort, and 
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impairment of opportunities for his future success in life; 
that the plaintiff has been injured in his social and business 
relations, and that by reason of said charge of insanity 
being made by the defendant, a public record has been made 
that will injure the plaintiff at any time during his future 
life, greatly to the damage of the plaintiff, in the sum of 
$25,000, and the plaintiff claims the sum of $25,000, be¬ 
sides costs. 

WILLIAM H. HOLMES, Plaintiff . 

Demurrer to Amended Declaration. 

The defendant says that the plaintiff’s amended declara¬ 
tion is bad in substance. 

Among the matters of law intended to be argued are the 
following: 

1. That it is impossible to tell from the plaintiff’s 
amended declaration whether the alleged cause of action is 
intended to be set forth as a case of libel or of malicious 
prosecution, or both. 

2. That if the said declaration intends to state a case of 
libel, the alleged libelous words are not set forth therein. 

3. That if the said declaration is intended to set forth a 
case of malicious prosecution, no allegation is contained 
therein to show that the plaintiff was prosecuted by the de¬ 
fendant either maliciously or otherwise. 

4. That the said declaration states no cause of action what¬ 
soever. 

WALTER C. CLEPHANE, 

Attorney for Defendant. 

Upon the demurrer being sustained plaintiff noted an 
exception to the ruling of the court and elected to stand 
upon the amended declaration (page 7, Transcript). 
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Question Involved. 

The only question involved is the sufficiency of the 
amended count. 

Assigment of Errors. 

The plaintiff in the above entitled action, on appeal to 
the Court of Appeals of the District of Columbia, assigns 
the following as errors: 

1st. The court erred in sustaining the demurrer to the 
plaintiff’s amended declaration, to which ruling the plaintiff 
duly caused an exception to be entered. 

2d. The court erred in awarding judgment against the 
plaintiff for costs. 

WILLIAM H. HOLMES, 

Attorney pro se. 

ARGUMENT. 

In considering the sufficiency of the amended declaration 
we cannot go outside of the statement of facts therein set 
out. The facts well pleaded are admitted by the demurrer. 

We will consider the third ground of demurrer first. 

The declaration states that the plaintiff was in jail charged 
with forgery. That before arraignment the defendant, 
falsely and maliciously and without any reasonable or prob¬ 
able cause, filed a written complaint or statement in w T riting 
with the judge of the police court, in whose legal custody 
he was held and before whom he was obliged to appear for 
preliminary hearing, alleging that the plaintiff w^as then of 
unsound mind; that in consequence and by reason of the 
fact of defendant filing the complaint or statement aforesaid, 






the court entered an order directing an examination of the 
plaintiff as to his sanity before arraigning him on the crim¬ 
inal charge. 

That at the time the defendant set on foot the insanity 
proceeding against the plaintiff, the defendant knew that the 
plaintiff was not insane nor of unsound mind; that the de¬ 
fendant was the proximate and efficient cause of putting the 
law’ in motion by reason of which the plaintiff was obliged 
to endure the peril and suffering incidental to an insanity 
inquisition, after he had been confined in the common jail 
for a long time and had become weak and ill. 

The court had the common-law right to order the lunacy 
examination if sufficient doubt was cast upon the accused’s 
sanity to satisfy the judicial conscience in the exercise of a 
sound discretion, that there was necessity of determining 
the criminal responsibility of said person before arraigning 
him, w’hether he was in a fit condition mentally to be placed 
on trial. 

Youtsey vs. United States, 97 Fed. Rep., 937; 22 Cyc., 
1215; title, Insane Persons. Authorities cited. 

This pow’er is not an arbitrary one. It cannot be exer¬ 
cised over every person charged with crime. Human lib¬ 
erty and the rights of the accused have always been held in 
too high regard to admit of it. 

Ex parte Trice, 53 Ala., 546-548. 

Youtsey vs. United States, 97 Fed. Rep., 937. 

For every person is presumed to be of sound mind until 
the contrary appears. 

U. S. vs. Lawrence, 4 Cranch C. C., 514. 

The common-law power of ordering an inquiry into the 
sanity of a person accused of crime is jealously restricted 
and has been very thoroughly considered. In most juris- 
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dictions special provision for examination and determination 
of this question before arraignment is now made by statute. 
22 Cycl., 1215; title, Insane Persons. Statutes and 
cases referred to ia notes. 

“The statute does not clothe him with jurisdiction 
to institute the investigation as to the sanity of every 
person who may be under indictment, or under arrest 
on other than civil process, and to order such person 
removed to the insane asylum.” 

Ex parte Trice, 53 Ala., 548. 

State of Iowa vs. Arnold, 12 Iowa, 479-484. 

A court must see reasonable ground to doubt the sanity 
of a person to be tried for felony before subjecting him to a 
test. The court may inspect and examine the person, con¬ 
sider his action and demeanor, read affidavits, inquire of 
physicians and others touching his then mental condition. 
State vs. Harrison, 36 W. Va., 729. 

18 L. R, A., 225 (extra annotated edition, 1913). 
People vs. McElvaine, 125 N. W., 596. 


Section 927 of the Code for the District of Columbia in 
the chapter on Criminal Procedure, subtitle Insane Crim¬ 
inals, provides that if “before trial or after a verdict of 
guilty, priina facie evidence is submitted to the court that 
the accused is then insane,” the court may cause a jury 
to be empaneled to inquire into the insanity of the ac¬ 
cused. 

The Federal courts are governed by the practice at com¬ 
mon law. 

Youtsey vs. United States, 97 Fed. Rep., 937. 

The common-law power being as clearly defined and its 
limits set out as it could be by any statute. . 




It is therefore plain that the police judge had the right 
to order the inquiry into the plaintiff's sanity. It is also 
plain that he did make the order owing to the fact that the 
defendant wrote a statement or complaint to him alleging 
that the plaintiff was an insane person. The defendant at 
the time of writing the complaint or statement was a mem¬ 
ber of the House of Representatives of the United States, 
and his influence and signed statement would have great 
weight in creating doubt as to the plaintiff’s sanity. 

The police judge in ordering the examination took pains 

to see that the defendant’s name appeared on the record at 

the insane asylum as the person making the charge of 
insanity. 


There can be no doubt that an action will lie for the ma¬ 
licious institution of unfounded proceedings not criminal in 
their nature when they are taken to have a party declared 
insane. 

Cooley on Torts, 217 (2nd Ed.) 

Locknour vs. Sides, 57 Ind., 360. 

To hold an individual liable for instituting such a proceed- 
ing it is not necessary that he shall himself have sworn out 
the warrant or filed the complaint; all that is required is 
that he voluntarily aid or abet in the prosecution. 
Gettinger vs. McRae, 89 Md., 513. 

Mertens vs. Mueller, 119 Md., 525, 537. 

McClarety vs. Bickel, 155 Ky., 254. 

“If there was any evidence tending to show that 
the swearing out of the warrant was directed or au¬ 
thorized by the defendant, or that he voluntarily 
aided or abetted in the prosecution, a case was made 
out for submission to the jury.” 

Mertens vs. Mueller, 119 Md., 537. 
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An action will lie for the institution and prosecution of a 
proceeding in bankruptcy without probable cause and with 
a malicious intent, although not accompanied by any actual 
seizure of the alleged bankrupt’s property. 

Wilkinson vs. Shoe Co., 141 Fed. Rep., 218. 

“ Malicious prosecution is a proper action for the 
recovery of damages for the institution of a civil suit 
with malice and without probable cause, where the 
defendant is deprived of his personal liberty, or 
where there is an attachment or seizure of his prop¬ 
erty. But whether malicious prosecution will lie in 
such case in the absence of any interference with 
personal liberty, and in the absence of seizure of 
property, is a question upon which the authorities are 
very much divided.” 

Smith vs. Michigan Buggy Co., 175 Illinois, 
619 (1898). 

Wigmore, Cases on Torts, 732, vol. 1 (1911 
ed.). 

“When a party has been subjected to some special 
grievance, as by interference with his person or prop¬ 
erty in a civil action, maliciously and without prob¬ 
able cause he may maintain a subsequent action to 
recover damages.” 

IX Harvard Law Rev., 538. 

Does the declaration in other respects contain a statement 
of facts sufficient to constitute a cause of action? 

1st. The declaration states that the defendant set on foot 
the proceedings; that he was the instigator, the proximate and 
efficient cause of putting the law in motion by reason of 
which the plaintiff was obliged to endure the peril and suf¬ 
fering incidental to an insanity inquisition under the cir¬ 
cumstances aforesaid, and the facts are set out showing ex¬ 
actly what action the defendant took to that end. 

2d. That the proceeding so begun was unfounded; that 
there was want of any reasonable or probable cause. 

2s 
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3d. That the defendant acted maliciously. 

4th. That there was a favorable termination of the pro¬ 
ceeding to the plaintiff herein. 

5th. A sufficient allegation of damage is set forth. 

1 his statement includes all the essential elements of a case 
of this nature. 

20 Cyc., 71; Malicious Prosecution; subtitle, Pleading. 

1 lie foregoing is the plaintiff’s answer to the third ground 
ot demurrer. In answer to the second ground the plaintiff 
disclaims any attempt to set out a case of Jibel. The fore¬ 
going discussion is also a sufficient answer to the defendant’s 
fir»t and fourth grounds of demurrer. 


This action is not one in which the appellant is seeking 
to invoke a harsh or technical rule of law against the ap¬ 
pellee. It is clear that the appellant was greatly damaged 
and was obliged to undergo great peril and withstand great 
physical and mental strain, and was subjected to great hu¬ 
miliation and disgrace. 

it is he who now attempts to invoke a technicality in 
order to escape the obligation he has created. 

Upon the foregoing it is respectfully submitted that the 
ruling on the demurrer to the amended declaration was 
erroneous, and that the judgment entered below against the 
appellant should be reversed. 

WILLIAM H. HOLMES, 

Attorney Pro Se. 

Washington, I>. C., September 23, 1916. 
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BRIEF ON BEHALF OF APPELLEE. 

ARGUMENT. 

It is respectfully submitted that the judgment below 
should be affirmed, because: 

I. 

There is no assignment of error which the court can 
consider. 

II. 

This being an action for malicious prosecution , the 
declaration shoidd allege an arrest under regular process, 
which it does not do. 

III. 

The appellee did not set in motion the proceedings of 
which complaint is made. 
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There Is No Assignment of Error Which the Court Can 

Consider. 

‘'First Assignment. 

" 1 he court erred in sustaining the demurrer to the plain¬ 
tiffs amended declaration, to which riding the plaintiff duly 
caused an exception to be entered ” 

The demurrer was sustained May 12, 1916. No final 
judgment was entered (Rec., p. 6) because, under Com¬ 
mon-Law Rule 31, section 4, of the court below, “un¬ 
less otherwise ordered by the court, upon the sustaining 
of a demurrer the opposite party shall have ten days to 
amend.” The order was, therefore, purely interlocutory, 
from which no appeal would lie. The final judgment was 
not entered until the appellee had filed a formal motion 
for judgment based upon the appellant s failure to amend, 
upon which motion final judgment was entered nearly a 
month after the passage of the order complained of, 
to wit, June 9th (Rec., p. 7). The first assignment, alleg¬ 
ing error in an interlocutory order, can not, therefore, be 
considered. 

Second Assignment. 

“ The court erred in awarding judgment against the plain- 
tiff for costs .” 

The judgment was “that the plaintiff herein take 
nothing by this action, and that the defendant go hence 
without day, and be for nothing held, and recover against 
plaintiff the costs of his defense, to be taxed by the clerk, 
and have execution thereof” (Rec., p. 7). 

1 he only error assigned in this judgment is to that 
part which awards costs in favor cf appellee. No error 
IS assigned to the main judgment “that the plaintiff 
take nothing by this action and that the defendant go 
hence without day, and be for nothing held.” This 
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assignment oi error is not sufficient to raise any question 
as to the propriety of the judgment in favor of the de¬ 
fendant. 

Rule V, sec. 9, of this court. 

Rule VIII, sec. 3 (b), sec. 5, of this court. 

D. C. vs. Robinson, 14 App. D. C., 512. 

Chapman vs. Capital Traction Co., 37 App. D. C., 
479, 487. 

As costs are the usual incident of a judgment, it is not 
considered necessary to discuss this assignment, par¬ 
ticularly in view of the fact that appellant has not done 
so. 


Inasmuch, however; as appellant has argued the case 
in his brief as if he had assigned error in granting a 
judgment in favor of the defendant, and as this honor¬ 
able court under section 5, Rule VIII, has the discretion 
to consider the case as if such error has been assigned, ap¬ 
pellee will present his reasons for believing that the judg¬ 
ment below should be affirmed. 

II. 

This Being an Action for Malicious Prosecution, the 
Declaration Should Allege an Arrest Under Regu¬ 
lar Process, which It Does Not Do. 

It is difficult to determine what kind of an action ap¬ 
pellant had in mind in framing either his original or his 
amended declaration (Rec., pp. 1, 4). The declarations 
do not inform appellee whether it is intended to set 
forth a case of libel or malicious prosecution, or both. 
This embarrassment is now removed because we are 
informed in appellant’s brief (p. 10) that he disclaims 
any attempt to set out a case of libel. 

It could not be a case of false arrest and imprisonment, 
because there was no arrest or imprisonment in conse- 

G7(iS—2 
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quence of anything which appellee did. Appellant had 

“arrested and held in prison on a charge 
of forgery” where he “was kept and detained awaiting 
preliminary examination in answer to said charge of 
forgery (Rec., pp. 4, 5). The only effect of appellee’s 
statement which was filed with the judge of the Police 
court, was to change the place of custody from the jail 
t° more comfortable quarters in the Washington Asylum 
for the Insane (Rec., p. 5). 

Indeed, it is not claimed to be a case of false arrest and 
imprisonment, but appellant in his brief has treated it as 
a case of malicious prosecution (p. 8, et seq). 

I he only alleged act of appellee claimed by appellant 
to have “put the law in motion’’ was the filing of a “state¬ 
ment in writing with the judge of the Police Court be¬ 
fore whom appellant was to appear for preliminary 
examination in answer to the charge of forgery, and in 
the custody of w^hose court he was held at that time for 
examination on said charge, alleging that plaintiff was 
of unsound mind” (Rec., p. 5). 

Xo arrest followed; no proceedings of any kind were 
ever instituted, no inquiry as to the plaintiff’s sanity 
w^as had before a jury as provided by section 927 of the 
Code; and no prosecution was ever commenced. The only 
result of this written statement was a private examina¬ 
tion made at the request of the judge by an alienist to 
determine whether there w^as sufficient cause to have a 
jury summoned to determine the prisoner’s mental 
condition. After such an examination lasting three days, 
appellant was declared by the alienist to be of sound 
mind. It was not until the expiration of more than 
ten days afterwards that the charge of forgery w r as 
nolle prossed (Rec., p. 5). Meamvhile the plaintiff w*as 
detained in the same custody in w^hich he w*as when 
originally arrested. There is no suggestion that the 
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appellee had anything to do with appellant’s arrest on 
the charge of forgery. 

The sole question for determination therefore (if 
there can be said to be any question for determination 
under these assignments of error), is this: 

Does the single act of filing with the judge of the Police 
Court under these circumstances, a written statement 
alleging that appellant was of unsound mind, constitute 
the basis for an action for malicious prosecution? 

This question must be answered in the negative. 

It is well settled that such an action does not lie for 
merely preferring an accusation. 26 Cyc., 10, 17. 

In the case of Cooper vs. Armour, 42 Fed., 215, 8 
L. R. A., 47, the facts were that defendants had filed an 
information against plaintiff before a police justice and 
made application for a warrant for plaintiff’s arrest for 
forgery. The justice subpoenaed witnesses to appear 
before him, and had a hearing, at which both parties 
were represented by counsel, after which he refused to 
issue the warrant. Thereupon plaintiff brought an 
action to recover damages for malicious prosecution. 

Judge Wallace, in delivering the opinion of the court, 
said: 

The question in this case is whether an 
action for malicious prosecution will lie against 
the defendants who have preferred an accusation 
before a magistrate charging the plaintiff with a 
criminal offense, notwithstanding the plaintiff was 
not apprehended and no process for his arrest was 
issued by the magistrate. 

“The gist of the action of malicious prosecu¬ 
tion is the putting of legal process in force, regu¬ 
larly, for the mere purpose of vexation or injury; 
and the inconvenienoe or harm resulting, natur¬ 
ally or directly, from the suit or prosecution, 
is the legal damage upon which it is founded! 
Some of the text writers state that the action 
will lie whenever the defendant has made a 



charge of felony against the plaintiff with a view 
to induce a magistrate or tribunal to entertain 
it, whether any warrant or other process was 
issued or not. Stephens, Mai. Pros., Wood’s Ed., 
p. 8; Addison, Torts, sec. 856. 

“Actions have been maintained in the nature 
of conspiracy for procuring a false indictment, 
and even for preferring a false charge of crime 
upon which the grand jury refused to indict; 
but the only decisions cited in support of the 
proposition that the action of malicious prosecu¬ 
tion will lie although a criminal proceeding 
has not actually been instituted by the issuing 
of process, where the point actually arose, are 
in the Nisi Prius case of Clarke vs. Postan, 6 
Car. & P., 423, and in the case of Dawson vs. 
Vansandau, 11 Week. Rep., 516, in which, al¬ 
though no process was issued, the plaintiff was 
taken into custody and held for examination 
upon the charge. On the other hand it was 
said by Patterson, J., in Gregory vs. Derby, 8 
Car. & 1\, 749, where there was a charge of 
stealing upon which a warrant was issued against 
the plaintiff, ‘that if the party was never ap¬ 
prehended no action would lie;’ and in O’Driscoll 
vs. McBurney, 2 Nott. & McC., 54, 55, it was 
said, ‘There can be no prosecution without an 
arrest.’ 

“The only injury sustained by the person ac¬ 
cused when he is not taken into custody and no 
process has been issued against him is to his rep¬ 
utation; and for such an injury the action of libel 
or slander is the appropriate remedy, and would 
seem to be the only remedy. This is the view 
adopted by Hare & Wallace in their notes to 
American Leading Cases (vol. 1, p. 173); and the 
learned commentators state that slander or 
libel is the only appropriate remedy where a 
charge of felony has been made and a warrant 
was not thereupon issued, and that malicious 
prosecution, and not slander or libel, is the remedy 
whenever a warrant has been issued. The question 
was fully considered by the Supreme Court of 



South Carolina in Heyward vs. Cuthbert, 4 
McCord, L., 354, whether an action for malicious 
prosecution would lie founded on a criminal 
charge upon which no process was issued against 
the accused, and it was adjudged that it was not. 
In that case the charge was in the form of an 
information laid before the magistrate to procure 
a warrant for the arrest of the plaintiff. To the 
same effect is the case of Kneeland vs. Spitzka, 
42 N. Y. Super. Ct. (10 Jones & S)., 470, where the 
question was decided in an appellate court. 

“In the early case of Ram vs. Lainley, Hutt., 
113, it was held that an action of slander could 
not be maintained for an oral charge of felony 
.made to a justice of the peace upon an applica¬ 
tion for a warrant against the plaintiff, for the 
reason that if words so spoken were to be held 
actionable ‘no. other would come to a justice 
of the peace to inform him of a felony.’ A de¬ 
famatory statement spoken or written in a 
legal proceeding, civil or criminal, which is 
pertinent and material, is so unqualifiedly priv¬ 
ileged that its truth can not be drawn into ques¬ 
tion or malice predicated of it in an action for 
slander or libel. Revis vs. Smith, 18 C. B., 126; 
Lea vs. White, 4 Sneed, 111; Garr vs. Selden, 4 
N. Y., 91; Hawk vs. Evans, 76 Iowa, 593. 

“If upon consideration of public policy such 
an action can not be maintained, upon the same 
considerations no other action should lie. With¬ 
out doubt libel or slander will lie for an ac¬ 
cusation to a magistrate when made with no 
bona fide intention of prosecuting it. Unless 
such facts can be shown by the person accused, 
or unless he is subjected to the vexation and 
expense of process against him, upon principle 
he ought not be be allowed to recover. 

. 

“Inasmuch as the defamatory words, which 
must be set forth in an action for slander or 
libel, are not alleged in the present complaint, 
the case can not be treated as an action for slander 
or libel.” 
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The accusation must be followed by a prosecution set 
on foot bv the defendant and an arrest under regular 
process. 

This honorable court had this question under con¬ 
sideration in the case of Auerbach vs. Freeman, 43 App. 
D. C\, 170. That was an action for malicious prosecu¬ 
tion. The defendant had complained to a police officer 
and to the United States Attorney that plaintiff had been 
guilty of petit larceny. A detective, without any warrant 
having been issued, arrested plaintiff. No papers how¬ 
ever, were ever filed, and plaintiff was discharged. Ac¬ 
tion being brought against defendant for malicious 
prosecution, this honorable court, speaking by Mr. 
Justice Robb, said: 

“The question with which we are confronted is 
whether there was any basis for this action. Ac¬ 
cording to Bouvier, malicious prosecution or 
malicious arrest import a wanton prosecution or 
arrest, made without cause, ‘by a regular process 
and proceeding, which the facts did not warrant, 
as appears by the result.' There is a difference 
between a false imprisonment, which means 
an imprisonment made without any process 
whatever, or under color of process wholly illegal. 
Newell on Malicious Prosecution, p. 8, says: ‘Ihe 
terms “malicious prosecution" or “malicious 
arrest’’ always in law suppose regular process 
and proceedings, but that the facts did not 
warrant their issuing, and which is to be de¬ 
cided by the result.’ In Hicks vs. Brantley, 
102 Ga., 204, 29 S. E., 459, malicious prosecu¬ 
tion was defined as a judicial proceeding insti¬ 
tuted by one person against another, from wrong¬ 
ful or improper motives, and without probable 
cause to sustain it. In Burt vs. Smith, 181 N. Y., 
1, 73 X. E., 495, 2 Ann. Cas., 576, it was defined 
as a ‘p rosecut i° n begun in malice, without 
probable cause to believe that it can succeed, and 
which finally ends in failure.' In Lewin vs. Uzuber, 
05 Md., 341, 4 Atl., 285, an action for malicious 
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prosecution, a magistrate at the instigation of the 
defendant, issued a paper upon which the plain¬ 
tiff was arrested, and which the court of appeals 
was unable to recognize ‘as a warrant or writ,’ 
holding its illegality to be so apparent upon its 
face that it afforded one making the arrest no 
protection. That being so,’ said the court, 
‘it follows very clearly, we think, that the plain¬ 
tiff can not maintain this action. The distinction 
between an arrest by an officer under a warrant 
legally issued and coming to his hands in a lawful 
manner, and one made without warrant, or under 
process from a court having no authority to issue 
it, is clearly drawn. . . . Hence, the dis¬ 

tinction at common-law between the action 
for false imprisonment and that for malicious 
prosecution. The former is a suit for trespass, 
and the latter an action on the case. The first 
can be maintained only when the arrest is made 
without legal process; and the latter, when the 
process of the law has been perverted and im¬ 
properly used without probable cause and for a 
malicious purpose.’ ” 

The doctrine there laid down is in accord with the 
Maryland authorities. 

Bartlett vs. Christhilf, 09 Md., 219, 14 Atl., 518. 
McNamee vs. Minke, 49 Md., 122. 

While there is some divergence of view on this ques¬ 
tion as expressed in the reported cases, the law as laid 
down in the Auerbach case, supra , is in accordance with 
the weight of authority both English and American. The 
doctrine to the contrary apparently prevailing in Indiana 
and a few other States, is not the law in this District, 

Judge Cooley, in discussing this subject says (Cooley 
on Torts, 2d Ed., *188), that “there is much good reason 
in what has been said in a Pennsylvania case that ‘if a 
person be not arrested or his property seized, it is un¬ 
important how futile and unfounded an action may be; 



as the plaintiff, in consideration of law, is punished by 
the payment of costs/ ” 

Sharswood, J., in Mayer vs. Walter, 64 Pa. State, 

283. 

A perusal of nearly all the well-considered cases will 
show that an action for malicious prosecution will lie 
only when there has been either an arrest, a seizure of 
goods, or an involuntary bankruptcy proceeding which 
has resulted in practically depriving the alleged bank¬ 
rupt of his dominion over his property. 

III. 

The Appellee Did Not Set in Motion the Proceedings 
of Which Complaint is Made. 

As was said by this honorable court in the case of 
Gonzales vs. V. S., 40 App. D. C., 450, 456, referring to 
lunacv cases: 

“The procedure in such cases in this Strict 
is prescribed by the Code (sec. 927, 31 Stat. » 

1340, chap. 854), which provides that if, befoiv 
trial or ‘after a verdict of guilty, prima facie 
evidence is submitted to the court that the ac¬ 
cused is then insane, the court inay cause a jury 
to be impaneled ... to inquire into the 
insanity of the accused, and said inquiry shall be 
conducted in the presence and under the direction 
of the court. . . .’ 

“If real doubt be raised as to the sanity of the 
petitioner, it may be presumed that the judge will 
give him the desired hearing by jury.” 

In this case the judge became satisfied through the 
private inquiry instituted by him, that there was no 
necessity for any inquisition by jury whatsoever, and 
no such proceeding was ever instituted. 

Can it be possible that appellee, who, in an effort to 
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assist, not to embarrass the appellant, made a suggestion 
to the police judge that appellant’s insanity should be 
inquired into—something which every good citizen who 
might entertain doubts on the subject ought to do—can 
be held liable in an action of damages for malicious prose¬ 
cution, when no prosecution was ever instituted? 

Again, appellee submits that the answer must be 
in the negative. 

Respectfully submitted. 

WALTER C. CLEPHANE, 

ALAN O. CLEPHANE, 

Attorneys for Appellee. 



